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CASEFILE NO: 3161-999-10-001942

ONTARIO COURT OF JUSTICE
PROVINCIAL OFFENCES APPEAL COURT

(REGION OF PEEL)
BETWEEN:
HER MAJESTY THE QUEEN
Respondent
and
SHAWN CASSISTA
Appellant

NOTICE OF APPEAL

TAKE NOTICE that an Appeal will be brought on behalf of the Appellant with respect to
the charge of Operate Moror Vehicle Without Insurance contrary to Compulsory Automobile
Insurance Act section: 2 (1) (a). The Appeal will be brought forward on the 8% day of February,
2013 at 10am in courtroom 409 by the Appellant to appeal the decision made by Madam Justice
M. McLeod at the Mississauga Courthouse at 950 Bumamthorpe Road West.

THE GROUNDS FOR THE APPEAL ARE:

1. That the Appellant’s right to bring forward an 11(b) Charter Application before trial was
denied, therefore the Appellant’s right to a fair and just hearing pursuant to section 11 (d) of the
Charter of Rights and Freedoms has been violated:

-

" 5 That the Appellant’s right to respond to the Crown'’s false allegations about bringing this
matter forward was denied, therefore the Appellant’s right to a fair and just hearing pursuant 1o
section 11 (d) of the Charter of Rights and Freedoms has been violated:




-

3: That the Appellant’s right to bring forward a motion before trial was denied, therefore the
Appellant’s right 10 a fair and just hearing pursuant to section 11 (d) of the Charter of Rights and
Freedoms has been violated.

IN SUPPORT OF THIS NOTICE OF APPEAL, THE APPELLANT RELIES UPON THE
FOLLOWING:

1. The Notice of Appeal herein:

1

The Appellant’s Factum and Authorities:

3. Such further and other material as the Appellant may advise and this Honourable Court
Mmay permit.

THE RELIEF SOUGHT IS:

)« An Order to allow the Application and staying the proceedings.

DATED at Mississauga, Ontario this 6 day of February, 2013.

S A A

Shawn Cassista

AMississauga, ON,
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PART I
STATEMENT OF CASE

On July 19" 2012, the Appellant was convicted b ¥ Madam Justice M. McLeod pursuant
tos. 2(1)a) of the Compulsory Automobile Insurance Act R.S.0. 1990 ¢ C.25.

The date that the initja} Summons was issued was May 17® 2010, and the only request for
delay by the Appellant was on a third set trial date of January 4® 2012.

The Appeliant did not receive Disclosure unti] after one (1) year had passed since the
onginal summons was issued, after two (2) fax requests and one (1) Motion.

The Appellant did not receive ful] disclosure after requests for further disclosure was
made,

The Appellant was denied the right to bring forward an 1 1(b) Charter Application.
The Appellant was denied the right to bring forward a motion for a stay of proceedings.
PART I1
SUMMARY OF THE FACTS

The Appellan: received a Summons to Defendant on May 17 2010. for Operate Moror

Vehicle Without Insurance contrary to the Compulsory Automobile Insurance Act section
2 (1)a).

Reference: Copy of Summons To Defendant, Tab 3

The Appellant appeared in court on June 237 2010, and entered a plea of not guilty. A
trial date was then set for January 12®2011. No disclosure was provided by the
prosecution.

The Appellant filed 2 Motion on December 17% 2010, 10 adjourn the trial date because
the Crown failed 10 provide the Disclosure in a tmely manner and the Defendant Was
unable to prepare full answer and defense. The Motion was heard on December 20
2010, and the prosecution stiil did not provide Disclosure. A new Trial Date was set for
July 20® 2011

Reference: Motion w ithin court documents
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10. On February 9% 2011, the Appellant faxed the Crown'’s office a Part II Request For

11

12.

13

14.

3.

16.

Crown Disclosure form and the fax was confirmed to be successfully delivered.

Reference: Copy of fax and confirmation, Tab 5

. On April 192011, the Appellant still did not received any communication whatsoaver

from the Crown’s office regarding the Disclosure documents. The Appellant sent another
fax along with copies of the previously faxed documents to the Crown's office. The fax
was confirmed as successful delivered.

Reference: Copy of fax and confirmation, Tab 6

On May 17% 2011, a motion was filed to enter an order for the Crown to provide
Disclosure. The Motion was heard on May 27 2011. A new trial date was set for
January 4% 2012,

Reference: Motion within court documents

On May 30® 2011, the Crown’s office called to say that Disclosure is available for
pickup. The Appellant picked up Disclosure on June 9° 2011.

Reference: July 19" 2012 Transcript, page 8, line | - 2
Reference: July 19" 2012 Transcript, page 8, line 11 - 12

On August 16™ 2011, the Appellant filed a motion to obtain further disclosure — to have
the prosecution provide the definition of the word “person” as it a pplies to the
Compulsory Automobile Insurance Act. The prosecution said they would provide the
information only upon a written request by fax.

Reference: Motion within court documents

On August 30® 2011, the Appellant faxed the written request. The Appellant also
requested a response in a reasonable time period of two (2) weeks.

Reference: Copy of the fax and confirmation, Tab 7
On November 25" 2011, the Appellant filed a Pant 11l Request For Crown Disclosure

form after the Crown’s office failed to fulfill the August 30® 2011, fax request. The form
was personally served by the Appellant.

Reference: Copy of the Part 11T Reguest For Crown Disclosure, Tab 8




17. The Crown'’s office called soon after the Part 111 Reguest For Crown Disclosure form is
served and the document dated November 23™ 2011, which was picked up by the
Appellant, did NOT disclose what the Appellant asked for. It was simply “a” definition of
the word person from a law dictionary. The Crown even provided its own definition of
the word - which is completely false representation. The Crown stated that, “Natural
Person is a legal entity for the human being. "

Reference: Copy of document from Crown’s office, Tab 9

18. On December 217 2011, the Appellant filed a Notice of Application for Stav of
Proceedings which was to be heard on the trial date of January 4% 2012. The Appellant’s
right to have a trial in a reasonable time was violated according 1o section 11(b) of the

Canadian Charnter of Rights and Freedoms.

Reference: See Notice of Application, Tab 10

19. On the trial date of January 4™ 2012, the Appellant addressed the court with the Notice of
Application for Stav of Proceedings (1 1(b) Charter Application) and was unable 10 move
forward with it because the transcripts were not added with the filing. The Appellant
requested another trial date to perfect the Application and it was granted by the presiding
Justice. New trial date is July 19® 2012.

20. On January 12 2012, the Appellant ordered four (4) transeripts and noted that they
needed to be available for July 19® 2012.

Reference: Copy of transcript receipts, Tab 11

21. On May 28™ 2012, the Appellant brought forward a Motion to grant a stay of proceedings
based on the grounds the Compulsory Automobile Insurance Act applies to
“corporations” only. The Motion included a lengthy oral submission by the Appellant and
a short argument by the prosecution. The Motion was denied and is appealable, but the
transcript is not available for the appeal.

Reference: Motion within court documents

22. In the six (6) weeks prior to the trial date of July 19® 2012, the Appellant made numerous
phone calls (June 12%, June 18%, June 25%, July 10%, July 16) to the court house to
inquire as to the status of the four (4) transcripts that were ordered. The court elerks could
not say when they would be ready.
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28.

. On June 21¥ 2012, the Appellant filed a motion to grant a stay of proceedings that was to

be heard on July 9% 2012. On Julv 9® 2012, the Motion was adjourned to be heard on the
wrial date of July 19 2012 due to time issues.

Reference: Motion within court documents

. On July 19® 2012, the Appellant was approached in the courtroom by a court transcriber

by the name of Jean. She stated that only two (2) of the four (4) transcripts were available
and advised the Appellant that it was a court administrative error. She provided the
Appellant with her number — 905-615-3200, extension 3044.

- On July 197 2012, the Appellant attempted to motion the court to grant a stay of

proceedings in regards to the 11(b) Charter Application without the transeripts.
According 1o case law, R. v. Vellone, transcripts are not needed, “Legal rechnicalities
should rot be used as a sword by a prosecutor to defeat legitimate arguments raised by
unrepresented individuals in a irial process that is not overly technical or complex”.

Reference: July 19" 2012 transcript, page 3, line 1 - 13
Reference: R. v. Vellone, Tab 13, para 24

- On July 19" 2012, the Appellant attempted to motion the court to grant a stay of

proceedings in regards to the Motion that was originally to be heard on July 9% 2012, but
was adjourned to this date.

Reference: July 19" 2012 transcript, page 4, line 22 to page 3, line 11

7. On July 19% 2012, the prosecution lied to the court regarding the numerous dates that

were set and the motions that were filed. The presiding Justice believed all the lies
without providing the Appellant the opportunity to respond. The end result was the
prosecution prejudiced the Appellant and encourage the presiding Justice to move

forward with a trial.

Reference: July 19™ 2012 transcript, page 5, line 12 to page 9, line 8

On July 19® 2012, the presiding Justice refused to accept an accurate Timeline Sheet of
the events concerning this matter from the Appellant.

Reference: July 19" 2012 transcript, page 3, line 26 - 30
Reference: Timeline Sheet, Tab 12

. On July 19” 2012, the presiding Justice denied the right of the Appellant to bring forward

an 11{b) Charter Application that was scheduled to be heard on this date.



Reference: July 19" 2012 transcript,

page 9, line 15 to page 10, line 13

30. On July 19% 2012, the presiding Justice denied the right
the Moticn that was adjourned from July 9% 2012
date,

of the Appellant to bring forward
» and that was to be heard on this tnal

Reference: July 19™ 2012 transcript, page 9, line 15 to page 10, line 13

PART I11
ISSUES AND THE LAW

ISSUES

(a) Did the court err in being fair and just by not hearing the Appellant’s | 1{b) Charter
application that was properly before the court?
(b) Did the court err in being fair and just by not

giving the Appellant an oppertunity 1o
respond to the Crown’s false allegation about

the delays in bringing this matter forwarg?

(¢) Did the courterr in being fair and just by denying the Appellan:’s pre-trial motion?

THE LAW

Section 11(d) of the Charter of Rights and Freedoms provides that:
Any person charged with a eriminal offence has the right

(d) to be presumed innocent until proven guilty according to law in a fair and public
hearing by an independent and impartial tribunal

In Baker v. Canada (Minister of Citizenship and Immi gration), [1999) 2 SCR 817

"The values underlyin 2 the duty of procedural Jairness relate 1o the principle that the
individual or individuals affected should have the opportunity to present their case Sully
and fairly, and have decisions affecting their rights, interests. or privileges made using a

fair, impartial, and Open process, appropriate 1o the statuiory, instirutional, and social
context of the decision. "

Reference: Baker v. C anada, Tab 14



REMEDY

Natural Justice is defined in The Dictionary of Canadian Law, 3™ Edition as-
Two main components, the right to be heard and the right to a hearing from an unbiased
tribunal.
Fundamental and long setiled principles of law state:
Justitia nemini neganda est “Justice is to be denied to no one.”
Audi alteram partem “Hear the other side.” No one should be condemned unhea rd.
Once a violation of section 11 (d) is established, the minimum remedy is a stay of
procesdings. Indeed, the court no longer has jurisdiction to trv an accused once an | 1(d)
violation oceurs; in effect, section 11 (d) recognizes the individual's right not 1o be tried
for this occurrence. It is submitted that to allow a trial to begin or continue after a
violation of section 11 (d) would be for the judiciary to participate in further violation of
e Charter — section (b), “to be tried within a reasonable time™. Therefore. the Judiciary
must be in a position to fashion an effective remedy when confronted with an individual's
. Charter rights. It is respectfully submitted that this must be the case when such a remedy
may conflict with societal interest to proceed with trials when Charter rights have and are
. continuing to occur. As Mr. Justice Cory noted in R v. Askov, “10 conclude otherwise

would render meaningless a right enshrined in the Charter as the supreme law of the
land.”

Reference: R. v, Askov, Tab 15

PART V
ANALYSIS

(a) Did the court err in being fair and just by not hearing the Appellant’s 11(b) Charter
application that was properly before the court?

-

31. In essence, the Appellant submits that the delay in getting his case to trial is atributable
1o the actions of the Crown in not providing Disclosure in a timely manner. It is the
Crown's responsibility 1o provide Disclosure and even thou gh the Appellant made
requests, they are 10 do so “without request” according to R. v. Stinchcombe.

Reference: R. v. Srin chcombe, Tab 15, after blue tab



32. Furthermore, full disclosure was never provided after requests for further disclosure were
made by the Appellant. In R v. Stinchcombe it was made clear as to the duty of the
Crown in disclosing all relevant information:

"It is dlifficuit to justify the position which clings to the notion that the Crown has
no legal duty 1o disclose all relevant information. The arguments against the
existence of such a duty are groundless while those in favour, are, in my view,
overwhelming. "

“The principle has been accepted that the search for truth is advanced rather
than retarded by disclosure of all relevant material "

Reference: R. v. Stinchcombe, Tab 15, after blue tab

33. The Appellant submits that he is not responsible for any of the delays which elapsed in
setling the initial trial date and the trial dates that followed up to the January 4® 2012,
trial date. These delays will have accounted for more than nineteen (19) months after the
issuance of the Summons to Defendant.

34. The Appellant submits that this argument was not allowed to be addressed on July 19%
2012, and that constitutes a violation of the Appellant’s right to a fair wrial as guaranteed
by section 11 (d) of the Charter.

(b) Did the court err in being fair and just by not giving the Appellant an opportunity to
respond to the Crown’s false allegation about the delavs in bringing this matter
forward?

Lad
Lh

- The Appellant respectfully submits that the timeline of events are, and have always been,
readily available to the court and to the Crown. The facts are there for “all” parties to see
and research. When the Crown Prosecutor made allegations that prejudiced the
Appellant, the presiding Justice did not address the Appellant on any of his claims, nor
did she carefully analyze the documentation before her.

36. The Appellant submits that, even though a simple and accurate one page Timeline Sheet
was offered to the court to speed up the process and provide a response from the
Appellant, the right to be heard in regards to the Crowns allegations, was com pletely
ignored and then denied latter in the proceedings.

Lak
b |

- 0 once again, the Appellant submits that he was denjed the right to address this matter
as well on July 19* 2012, which also constitutes a violation of the Appellant's right to a
fair trial as guaranteed by section 11 (d) of the Charter.

(¢) Did the court err in being fair and just by denying the Appellant’s pre-trial motion?




38. The Appellant submits that he brought
advance of the trial date. The M
time issues. Regardless of the nature of the Motion,

forward a written motion on July 9* 2012, in
olion was put over to be heard on the trial date due o
it should have been addressed.

39. The Appellant submits that on a third count, he was once again denied the right to be

heard, which also constitutes a violation of the Appellant’s right to a fair trial as
guaranteed by section 11 (d) of the Charter.

—_—

Conclusion
~onclusion

40. It is the Appellant’s position that this case falls Squarely into the circumstances discussed
in Baker, supra. That the values underlying the duty of procedural faimness relate to the
principle that the individual affected should have the Opportunity to present their case
fully and fairlv and with an open impartial process, be established.

41. Therefore the Appellant submits that this
Just manner as the Appeliant’s right to be
constitutes a violation of the Appellant’s
Charter.

legal process has not been treated in a fair and
heard was denied on July 197 2012, and
rights as guaranteed by section 11 (d) of the

Remedy

42. As noted earlier, when a Charter right has been violated, for it to continue. would be
further violation of an individual’s Charter rights. The Appellant therefore submiis that a
stay of the proceedings should be entered in this case,

PART VI
RELIEF SOUGHT

43. The Appellant seeks an order allowing the appea] application and ordering that the
proceedings against him be stayed pursuant to section 11 (d) of the Canadian Charter of
Rights and Freedoms.
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Please return completed request to the Provincial Crown Attorney’s Office, at 7755
Hurontario Street, 5® floor, Brampton, or send by facsimile to 905-456-4780.

Once disclosure become available, it will be faxed to vou or you will be contacted to

pick up this material.
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April 19, 2011

Re: Previous request for Disclosure documents

To whom it may concern,

[ had put in a request on February 9 2011 for Disclosure
documents for a charge of: Operate Motor Vehicle Without
Insurance. As of yet, I have not received any confirmation
that these documents have been prepared and are ready for

pickup.

The Trial date is 2 months away and these documents are
necessary for the Defense. Please address this matter as

soon as possible. Refer to the documents that follow.

Thank vou,

Shawn-Alan: Cassista

MA@J -



Apdil 19, 2011

To whom ¥ mry concern
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Thx=k vou,
Shrwm-Alse: Casgirs






August 30, 2011

Re: Motion for further Disclosure August 26,2011

Casc.fFilc#SlﬁI-QQQ-lO-Oﬂlg-ﬂ
Offence Trial Date - January 4, 2012

Please cPﬁm a signed written Statement is available for pick up. Due to
the time V€ matter, please respond within a tWo (2) week period.

Thanks,

Shawn-Alan of the Cassista family
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