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“HE COURT: Ckay, let's hear from Mr. Hick
S

5

MR. MORRIS: Thank vou, Your Honour, and
that's on the matter of Mr. Cassista.
tHE COURT:: ¥eés,
MR. EICXS: Yes, thank you, ¥Your Eoaour. Mz,

Sta is before ysu. Ton Hicks appearing.
TEE CCURT: Yes. Go ahead.
MR. HICXS: Thank vou. I am ready to make
subzissions.
THE CCURT: Ckay then.
¥R. HICXS: VYour Honour, - had Provided ycu
with sSome case law on the las- eccasisn, and

chere are just a couple of thke casesg T will

refer to. Sc the first one is Regina v.
[egiiie Ve

Aiczey, H-I-C-X-E-Y, from the Ontario Court
cf Appeal, from 2004. It just -- it's a

orief endorsement =hat confirms' that the act

SC my client ackrowledges pullin
-

e
T
*
fu
L'L:
i
.y
(x

Your Honour's finding of faer i
that's all he did, then, of cou

submission that the gffence has neoz kbeen made
our-.
Ancd on that peint, I will acw conduct a,

nopeiully, brief review of the evidence. The
=

aofficer's evid

it

estimony zhart,
1i

Pl
-
|
W
]

ence
as well as pulling awa lent pushed him
=

twice. The offi-

r dexrcns:trated =hat <=his



e

25

AD ST rew 020

4
Scbkmissisnsg

was a push to his

nands of my client on each shoulder, one on

each shoulder, and that he was moved
=

backwards, perhaps wmore than three

In cross-examination, he was asked, you know,
LIEA T

#as it the first push or the second

oush thaz pushed you bkack,

something shoxt c¢f 200 meters, an

though it's not ir his nctes, this was all

sed in cress-examination, he estimates
]

f 80 to

)

My client wés in a 2001 minivan, Your Honour,

with a total of five adults in it. Get-ina

I B0 kKilomaters an kour zng
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Fe then describes a hard right turn, and my

3
93
et

z he Two witnesses who testified,
Ie was nc such thing. My client
nt. And that all jives with my
ce t he came out of this
ent, he went along Lakeshore, and
Lo tnhat road to come to a
STCp, TO ma<e a deposit at the bank machine
which Iis lccated there, and I ask you to
accept there is a bank machine there. So he
wasn't trying to avoid anybeody, he was =u
coing to a bank machine.

Then we get intc the next part that is
troubling, respectiully, Your Honour. The
officer has my client coming outr of his
vehicle ang starting to run, as if tr
evage the officer. My client says he
ceming out ¢f his wvehicle and starting to
walX towards the bank machine when the
officer yells Zfor him, so he stops; and then

walks back to zhe affirer,

ihén we have this interaction where the
offzcer says that my client is_yeLling at
him, claiming tkhat he is a free man,

et cetera. That all is denied by my client,

2nd is denied by the witnesses wio were
there, who say that, if zhyvihirg. it was the

cfficer whe was being agoressive, ard oy
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client was trying to just simply avoid the

sitnation and calm zthings down

Finally, we get intc the pnysical interacticn
where the officer arrests my cliens, anc I
w2ll come back to whether it's a valid
arrest, and that is a wvery important issue

frcm the defence perspective.

My client acknowledges tha:t at least conce,
and I believe he said wc times, he pulls
away from the officer, as the officer tries
=0 Take hold of him just to aveid the arrest,
essentially szyving to the officer,

"What are you doing? I'm not druak."
He acknowlecdges that there was tae
resistance, and what I wculd call a passive
sistance of pulling away.
This dces net make ocut the cffence.

The officer goes furzther ard states that

e == that my client pushed him twice. Well,
we nhave three witnesses called by the
defence, who say that did not happen.
Granted, these are my clien:t and two ¢f his
Iriends whe were in the car, but they were
reople who were interviewed by the police

wWne gave statsments to the police, and were
here as a result of subpcenas. T con't think
there is any issue that those surwons were
issued by the Crown, and not called oy the
Crown.
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The officer testifies tha:t he advised ny
c€lient he was under arrest for impaired, andg
this is the most treoubling aspect of the

olficer's evidence from thne defence
perspective. He indicates that he advised ny
c_.ient he wes under arresc for impairec, and
then further advised him rne was under arrest
for assault resist police, and -her they are

in the police car.

Your Honour, as was canvassed in
cress-examination, the cificer then oroceeds
=0 £ill ouz a form. Now, on this form there
SI€ sSome sections with bexes that car be
checked off. Two of those sa tions have to
deal with dezling with wha= hagpened in the
arrest; and then later what charges are being
formally laid.

Then there is a section for free-form rotes.
All of this, Your HEonour, is witahin the
context of oy client's vidence, which T ask

YOU TO accept, that he was never Told ar the
recad-side he was under arress sor resisting
arrest, assault resist arrest, and that aly

was Tolé te nim nuch later as the Etation

when the officer cane back and said,

"Net only are veou not bein charged
witk over B8C because you blew unde

but you are no: being charged with

impaired."™
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Arid I ask Yporr Heonpur to consider that there
T2y be an aspect ¢f having been overruled by

the Staff Sergean: on that issue, because the

for why he :hﬂuqht the lmpalred should go
forward. Iz was only at that point,
according to nmy client, that he was telg he
was being charged with assau-t resist Zor the
very f£irst time that nigh:z, and that is
ensistent with the officer's notes, Your
Honour, in the free-form note-making portion
oZ his notes. The cofficer mentions the
impaizred arrest. Ee menticns all of the
things tha: happened. He does not write down
on the ceontrinuscus narrative notes that he
alsc charged my client at the road-side with

s5sault resist.

At

Then we move To the two sections that were
canvassed in cross-sxamination, these
check=-box sections, and I wiil deal with the
second one he did, I will deal with tha

The charges eventually laid at the police
n; apd there is a time entry, and the
confirmed in cross-examiratiorn that
he is dealing with this section after the
geant has tolid nim there is nec
impaired, no over 80, and he has checkec off
"Other."” This is cbvicusly a form designed

for drinking and driving arrests; and so



.
o
4
e

9

Submissicns

assauit resist isn't cne of the pre-printed
choices. Anc there is no check of
"Inmpaired," no check-markx beside "Over 80,"
there: is a check in "Other,"™ and he has
filed in "Assarlt resist arres:t," or words

to that effect.

BEut then we move back to the secticn abgout
what happenecd at the roacd-side, "Details of
arrest,” &again, canvassed in
cross-examination. <Check-mark box choices
~nc.ude "Impaired, over 80, refuse,
gangerdous,” et cetera, anc then "Other;" jusc
-ike the one he deslt with later. The
officer acknowledged that the time enz:zy was
ccurate, 29 minutes after the hour, which is

a
2 minutes aZter he is in the car with nmy

ciient, apparently Sust having told my client
he s under arrest for impaired driving and
&52auit resist. He has checked of
"Impaired,"” the ¢fficer has. Ee has not
checked off "Other™ and fillied in "Fziled

tec ==" or sorry, "Assault resist arrest.”
Your Homour, I stbmif that that is extcremely
important evicence in analyzing the

reziabpility and the credibility of the
icer's evidence that, number one, he did,
in Zact, tell my client he was under arres:
or impaired -~ for assauit resist at the
read-side, anc, moere importantly, number two,
nzt he had it in his ming to do so, and

there was any basis tc do so at the
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the deménd to provide samples. - He was
ompliant, and I submit that bodes well, the
fact that he did comply with his explanation
that this "Iree man™ belief, however you want

iz, is not scmething

a
cenfrontation. It is something if asked
S

p
rt

abcut, he will state, perhaps he will a
E

in frustraticon late

"
it
't

ke will still comply.
S0 I ask you to find to the extent thas I
anticipate my friend is going to suggest this
"Zree-man"™ belief fuelled zn asszultive
benhaviour, that that is nct zhe wav my client

deals with that.

W
r..J
L

2, he went into the police car volunter --

or, sSorry, submitied tTo going into t
e

vbmit that that i

5 €
c.ient was never being aggressive to
: 3

our Honour, I won't take nearly
the second point, which is

o
whether or not it was a iawful arresc, and

there are three cases I refer to. The first
is Plummer (ph}, from the Court of Appeal in
232&, the second Griaznov, G-R-I-A-2-N-0-V, =2
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“NiS says, Your Henour, is that trere
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a5 Lo De a lawiul arrest occurring,
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S¢-i-delence type analysis. Aand so the Crown
oy — e ey B e ™ e & 1

H4ST prove, On & balance of probabilizias

Willl an arrest ‘or Highway Traffic aAct
~LizZactlon oI not identifying himself, whic
-ne court later found had not been a lawia

rother Ju
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TPaired, over 820 arrest, where there is
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mentionr of actually ou
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SCrry, excuse Te, DLows Over, and then those
resules are later cealt with by a
toxiceclogist, but the

impaired proceed, and there is a s.& and -- a2

Charter Application, and it is found that on
a balance of prechabilities, it was not a
lawful

rrest for impaired. 50 the police

ar
proceeced with the charges.
in this case, Your Eonour, you have the
the evidence, of the
cbservaticns of my client by the officer.
You have my client's assertion that he was
not showing signs ¢f ixpairment. There is nc
expert testimony: about the readings, but you
nave extremely _ow readings, well under 8C,
that Co net result in an over 80 coffence, and
certainly bodes well for my client's

assertion that he was not showing sicns of

inpalrment. Ancé then most inmportantly, yeou
have the police therselves
night the imp

in a muech petter position, Your Honcur, on

ieciding that

red shouicn"t proceed. We are

this whether there are reasonable or probably
grounds 2nalysis than was the defendant in

Griaznov, wWhere tne charges at least

proceeded. The police; by rtheir decision,

the police,

anc, vyou. xnow, this as an entity: g

oy 1ts deciszan -not o proceed with the

by

impaired, in my submission, have gcne a long

way Tto assisting the defence in the arcument

i

hat on & balance cf preobabilities, Your



Pl
L

AG OGET frew 0107

=i

L]
Submissions

Honour cannots be comfortable that this was a
:awful arrest. If the ixmpairecd or the

over BC had proceecded, then there would have

Leen a s:8 before the court. Obvicusly it

herae. Hewever, Yo atgd I

r
11 enter into the

Li

didn'z, so there is no Charter Applicaticn
Y

Honcur, may,

submit sheould, sti
reasonable and probable grounds analysis on
the inpaired arrest, civen what hacpens lazer

cn the over B0, and the Staff Sergean:
overruliag on the issue, and saying,
"We are nict proceeding with the
impaireg. ™
Your Honour still should ernter intc the
reasonable and probably grounds analysis to
determine whether this was a lawful arrest a-

all, and I submit that it was nrot.

3¢ those twe points, again, Your Ecnour,
nurber one, I submit -- or, number two, I
stbmit that it was not a lawful arrest, and
should veu find, as a finding of fact, that
my €ilent did push the cfficer twice, then if
That coes prima facie satisfy the tes: of
assault resist, it was an unlawful arrest
therefore ny client was beiag assaulted, angd
therefcre it was not unlawful for aim =o

resisl inp that manner, Bgt more

Zundamentally, Your Honour, I ask you tc
accept, ‘given the frazilties in the officer's

evidence, glver the defeace evideacs, that
there was nc assault, and for those two
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reasons 1 ask you te acguiz.
THE COCURT: Thank yeou, Mr. Hicks: Mr.
Morris?

MR.. . MORRIS: Your Haoncur, just very briefly:
first of all, my frierd's las:t point
net, with the greatest of respect, for a
court to consider, or analvze, or inguir
its ocwn why cothex uba ges were not be

court. I think we know hat The arres:t wa

rade, and we Xnow, from the cfficer, that the
Staff Sergeant said,

*This matter is: not going further."
That is all the esvidence we have We doni't
Know what's in the Staff Sergeant's mind. We
don't xnow what the reascn is. We don':t know
arything. And to take it any further than
that is -— has to dbe geoing tc¢ speculation.
My friend is inviting the cour: toc speculate,
and to speculate to his client's credit, and
it 28 Jjuss, in my resoectful submission, not
an apprepriate route of aralysis tc embark
oTL.
Ail that is pefcre the court is an assauir
resist, anc the pcfficer gave evidence, anc
the cefendant gave evicdencs, angé two defence
witnesses gave evidence. And the two defence
witnesses, in my submission, were not that
heipful with respect to what they saw. They
were not in a pesiticn To see anc hear
everycthing. When they came out of the truck,

they saw and heard material. The second
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witness really didn's have any great
recollecticn of anything, with due respect to

aim, 50 I am not sure how much he can Lke
relied on for Your Henour.

My friend said that the Crown would likely
Suggest in submissicns tha: the defendant's
comments that he's a free wan, and doesa't

apply -~ the law dcesa‘'s apply e him would

e used as fuel by the Crown, I think is his

word, to give a founcation for the assaul-:ye
behaviour. Absclutely, ves, and thar is the
feason. You heard this defendant sav in the
witness box that the law does not applv to
him, and that is exactly what he said as Lhe
scene. That 1is exactly why there was this
irteraczion. That's what the cfficer said.
"Tre Highway Traffic Act doesr't acply
Lo me. No laws apply te me. The
Criminal Cede doesn't apply tc me.”
Anc so on a comnmon sense basis, and my friend
is asking Your Honour TO use common sense
ana'ysis, I ask it, as well, and I krow Your

- Y -

Agaour wWill ultimately do that, it's a

questicn of which side 0f -- thac you come
down on. But using commorn sense, if you have
a fellew that is saying,

"The law doesn't aoply tc me,"
aosclutely that makes sense that ke Woule nat
want te be In custody under thac very law
that doesn't apply to him. That is tre

explanation for the disagreemenz. That is
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the explanation for the struggle that was
{(inaucikble) by the first witness. So at

leagst he saw

1l

struggle, and saw some
iateractien, that is the explanatien for the
gIficer on his cwna having to ecall for
back-up, anc the back-up responding pretty
carn guick, and that is the explznaticn far
= the use ¢of the CC spray. It is not just an
arpitrary -—- anc my friend is not preclucded
from raising Charter issues about
arbitrariness ¢n this count, and, of course,
there is nothing before Your Honour. So the

explaration makes eminent sense.

-
in

On a W.D. analysis, the evidence of the
defencant really ought not to be found o

raise a2 reascnable doubt, in my respectful

submission. The arrest, and the cases
obviously, Storey, (ph), and I indicared to
28 Your Eonour that that's what I would be
arguing, and indeed I do argue it, I hav
copies. I know Your Eonour is well familias
with it. I don't even need to go into iz,
ard I won't, but just I would

=f Your Honour wants to refe
side-barred at one certain point.

THE COURT: Thank yecu.

MR. MORRIS: It is trite at this point, and
well established that for an arrest o be
lawful, there has to be a basis on =z

subjective, and an cbjective analysis to

l justify the arrest.

~ 5087 [rew 8107
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d. He Ffealt

that was subje:tivaly approcpriate when he --

when he nfronted this defendant. He makes

the oossrvation of the glossy eyes, and 11

the sther indiciaz of impairment.
coupled with the -=- with the dri

“'ru that ne

observed. Everybody was at the bar in the

truck, let's not forget thas.
THE COURT: Sorry, everybody was
MR. MORRIS: Evervbody in that -
was at the bar together, rignt,
eall friends ¢f the cefendant, an
that there Is some bias =owards

the defendant, in their evidence

But when the officer speaks with
defencant, he makes the indicac:
observations of indicia of impai
coupled with where he came frorw,
with the way he was driviag, all
circumstances led to his cpiaion
ceferdant's ability to drive was
the consumption of alcehol, anc

him Zfor that. -

Cn an objective standard, there

much contested. There is drivin
Was a -= ag I recall it, I belie
weaving within the lane, as well

correction Irom Your Eorourz"s =io

pretty sure, cf course, impaired's
-

unfortunately, very common in th

wnat?

= 1IN Lhat van

€ so I suobnmit
cheir friend,

Lhis
on, the
rment, that
that ccaplec
the
that the
impairec by

he arrested

is really rot
g, and there

Ve there was

i Subject o

tes, Dut I am
are,

1ese




=i
v

—a
T

=
-

19

Submissions

courtrecms, but I seam to recall that the

Fh

officer cbserved sone driving, in adcition to
the speeding off and hitting the brakes all

of a sudden.

At any rate, in all of the circumstances, on
& subjective basis, he found there was a
basis to arrest If you take a step back ard
lecokx at the cbjecLive basis, in my respective
stbmission, it is there, as well. ¥%We -- ir
1s not centroversial that the deferndant, and
everybody was coming from the bar. It is rot
cocntroversial that there was some short
driving, and s¢ -- and it is also not
controversial that there was some blood
alcohol reading of .50. That is not very

ew. It is not BO, but it is certainly
encugh to warrant a suspensicen. And there
was even discussion about whether or not, as
I cross-exanined one of the witnesses, abous
whether or not this defendant sheuid be
driving. And there was a conversation about
@ subject of a taxi came up,

Sc odjectively, it maxes, in my respectful
submission, it goes together that these
facters would zrise in that circumscance.
They are not fabricated, in sther words.
IThey are there. There is a foundation for
him. It Is agreed in much of it by the

cefendant arnd the witresses.
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o
take him into custcdy under that very law he
rejects, and that's why you get the skirmish,
et the ¢cell for back=-up,
that's why you get the 0C spray, and tha
why there was a physical struggle, and a
physical push, and that is what it comes dows

—
-

SO in my respectful submission, the evidence
is there for a valid arrest. The offi
making notes, ard tc challenge and say he --
his credibillity is faulted because he didn't
put in a2 -- handwrite in another charge, 1

stbmit it ceesn't, kut, again, myv emphasis is

o what is going

3
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at the scens, ¥You can
belleve scme of the evidence o©of a persgn, all
of it, cr nene of it. What is up at the
sZene is the issue, and ir is a wvalid arrese,
and it is & push, irn my respectful

submissizon.

| — N1 | i—
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!-Er-testified ne was ovt 0of that car
withir 30 seconds tc see what was goingc on,
anc he saw The whole interactisna. He

testified that ke saw the skirmisk, but iz

ciadn't involve my clieat pushing, it involved
8 ¢ can't have it
both ways. He can't say they didn't see

anything, but then sasy they saw encsugh tc
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er this isn't scmething that was ju
tacked on

fu

ter because the officer wes angry

that the Impaired wasn't going forwarc.

On that poiat, finally, Your Honour, I am not

sskinc ¥our Honour £t eater into an incuiry

L

Oor a speculaticn about what happened at the
Station. The Staff Sergeant, on the
cfficer's evidence in cross-examinati

o
fortunately my Irienc cites what the officer

3y
I

ves, but we 2

Se

s

cross-examination. Ee acknowledg
overruled by the Staff Sergeant, even th
he tried o -- I am paraphrasing, that he

tried to convince the Staff Sergeant that the

#3

irpaired should go aheac. That speaks
volumes to the viability of this arrest In
the first place,.

THE CQURT: Thank ycu. Okay, I am gcing

rt
]

put it cver for judament. I am away for the
last two weeks cf Decemder, and in January

-

have nine judgments to give alreacy, so 1

_—
-

cannot ¢o it in January. And february is

cated, as well. I d¢ not think that I

'_II

Compl
have the possipility to give it until the end
of Februaryv. I'am sorry iz is sc¢ long, but 2

have Too0 many cther jucgments and zulings. I

]

m out of the suriscdiction on a couple oI

davs, as well Zor Febzuazy. I am 2ut ¢ the
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Zurisdiction almost a week, and two weeks in
Febrrary I am doing family law trials. So I
aén -ooking at the last week of February.

MR. HICKS: 1Is Yeur Honour, by chance,
available on the 24, the Monday?

THE COURT: I am. I am in Family Court thas
day, but if you show up right at 10:00, I can
seal with i- right off the baz, because
usually things in Family Court do no= get
rolling untii about 10:35.

MR. HICKES: Thank you.

TEE COURT: S0 if char is availzble?
¥R. MCERIS: VYeah, that's fine.
M. HICKS: Plezse.

THE CCURT: Is that awvailable to you?
MR. MORRIS: Yes, sir. Yes, Your Honour,
that's fine, thank vycu.

THE COURT: G<ayv, so I ds noc- think it wil:

Se toc complicated to get a criminal eclerk.
Can you just check and see what court Iam in

theugh? That way I can just agijourn it
straight to that cours
CLERK QOF THE COURT: Sorry, Your Honour, what
was the date, Februa-y?

THE CCURT: The 24%.

LERK OF THE COURT: 24th, cxay. Courtrocm

THE COURT: Okay, couztroom 201, 10:0C
o'cleck, and I will give you th Judgment
then.

MR. HICKS: Thank vou, Your Honour.
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AG 00T (rew O7-01)

MR. MCRRIS:

THE

COGRT:

Thank you,
Thank you.

TR R EETTE W

Your Honour.
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